Case 4:05-cv-00329-GKF-PJC  Document 641-3 Filed in USDC ND/OK on 05/22/2006 Page 1 of 11

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLLAHOMA

STATE OF OKLAHOMA, ex rel. W.A.
DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA and
OKILAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA PLAINTIFFS

\2 CASE NO.: 4:05-CV-329-TCK-SAJ

TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN,
INC., COBB-VANTRESS, INC,,
AVIAGEN, INC., CAL-MAINE FOODS,
INC., CAL-MAINE FARMS, INC.
CARGILL, INC., CARGILL TURKEY
PRODUCTION, LCC, GEORGE’S,
INC., GEORGE’S FARMS, INC.,
PETERSON FARMS, INC. SIMMONS
FOODS, INC., and WILLOW BROOK
FOODS, INC. DEFENDANTS

DEFENDANTS’ JOINT RESPONSE IN OPPOSITION TO PLAINTIFE’S MOTION FOR
ENTRY OF PROPOSED CONFIDENTIALITY ORDER

COME NOW Defendants Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc.,
Cobb-Vantress, Inc., Cal-Maine Foods, Inc., Cal-Maine Farms, Inc., Cargill, Inc., Cargill Turkey
Production, LLC, George’s, Inc., George’s Farms, Inc., Peterson Farms, Inc., Simmons Foods,
Inc., and Willow Brook Foods, Inc. (collectively “the Poultry Defendants™), and by and through
their attorneys, and submit the following as their Response to Plaintiff’s Motion for Entry of
Proposed Confidentiality Order (Dkt. No. 513).

I. Introduction
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In its Motion for Entry of Proposed Confidentiality Order (*Motion”), Plaintiff has asked
the Court to enter an order to limit the use and disclosure of confidential documents which may
be produced by parties during discovery in this case. The Poultry Defendants agree that the
entry of an appropriate confidentiality order is necessary in this case. However, the Poultry

Defendants object to the form of Plaintiff’s proposed Confidentiality Order attached as Exhibit

~ to its Motion.

Confidentiality Order attached hereto as Exhibit 1,

II. Proprietary and Confidential Business Information

nature of the Plaintiff’s allegations, and the Pouliry Defendants’ status as rivals in a highly-

competitive industry, the prosecution or defense of this case may require the use of information,

documents, or items which a disclosing party necessarily and appropriately views as proprietary, .-

trade secrets or highly-confidential business or personal information. The dissemination of such .

sensitive information or documents beyond the attorneys or experts who may have a legitimate
need to consult such information or documents as part of their role in this case could cause
material,_irreparable harm to the disclosing party.

Defendants have proposed a two-tiered Confidentiality Order that would allow a party to

designate highly-confidential, trade secret. and sensitive documents or other items as

“Confidential — Attornev’s Eves Only.” which designation would cause such documents and

items 1o be available for viewing only by counsel or experts for the parties.

" For the Court’s convenience a Jedlined version of the Confidentiality Order proposed by the Poultry

Defendants highlighting the differences between ghe Poultrv Defendants” proposed Confidentiality Order and the v

one proposed by Plaintiff js attached hereto as Exhibit 2.
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A two-tiered confidentiality order with additional protections for highly-sensitive and

competition-refated information or documents is necessary in this case

Defendants are participants in the same competitive market, j.¢., producing poultry products, As

a result, there is understandable concern about the potential for highly-sensitive documents
which may contain trade secrets or competitive information produced by one of the Poultry

Defendants being disseminated fo. discussed with, and/or used by non-legal_ business

representatives of other Poultry Defendants.

Poultry Defendant and erode vears of investment and important research and development,

Plaintiff’s proposed Confidentiality Oyder makes no distinction between ordinary -

confidential information and highly-sensitive, confidential information.  Under

Confidentiality Order proposed by Plaintiff, both types of information could be shared with non- .-

Poultry Defendants proposed to Plaintiff, and now propose to this Court, a two-tiered

Confidentiality Order pursuant to which all parties could designate items as either “Confidential” -~

or “Confidential - Attorney’s Eyes Only.” A two-tiered Confidentiality Order would allow a

party to designate highly-confidential documents or other items, which if disclosed to a

competitor might cause material,

viewing only by counsel for the parties. Importantly, other courts have recently recognized the

k to protect, See Ex. 3, Order entered

values the Poultry Defendants see

al v. Tyson Foods, Inc. et al, Mayes County, Oklahoma District Court Case No. CJ ; and

Ex. 4, Order entered in Green et al v. Tyson Foods, Inc. et al, Washington County,

Arkansas Circuit Court Case No. CIV-03-2150.
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The Poultry Defendants’ proposed a two-tiered confidentiality order to Plaintiff’s prior to

the filing of Plaintiff’s motion. That proposal was summarily rejected by Plaintiff without any

explanation as why Plaintiff objected to this approach. _In fact, it is unfathomable why Plaintiff

would object to “Confidential — Attomey’s Eves Only” provisions since: (1) such an approach

will not affect the scope, breadih, type. or amount of information or documents Plaintiff will

have access to through discovery: and (2) such provisions will not delay PlaintifPs access to

information_or_documents as compared to_the approach Plaintiff proposes. JThe Poultry

Defendants ask that any Confidentiality Order entered by this Court incorporate a two-tiered

approach to confidentiality with the parties having the ability to designate highly-sensitive .~

information or documents as “Confidential - Attorney’s Eyes Only” information.

HI. Plaintiff’s Proposed “Certification” Provisions
are Unnecessary an Unduly Burdensome

The Poultry Defendants also object to the “attorney certification” provisions of Plaintiff’s

proposed Confidentiality Order. See Pls. Proposed Order ’s . Under the Confidentiality

Order proposed by Plaintiff, an attorney must complete one or more gertifications covering every )

other parties in this action._ See Pls. Proposed Order §’s . The Poultry Defendants would
not object to a provision requiring that documents or other items may be designated as

“Confidential” or “Confidential — Attorney’s Eyes Only” only afier an attorney has reviewed

ion_to
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such documents or items and has in good faith determined that the documents or items contain -

information or material which properly should be considered confidential in nature. The Poultry

Defendants do object, however, to Plaintiff’s attemnt to add an additional laver of bureaucratic

and unnecessary paperwork requirements.
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The Poultry Defendants are unaware of any instance in which this Court or other federal
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courts in this district have mmposed such an attorney certification provisions upon litigants.”
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benefits (Flaintitf identifics none) provided by such a certification are far outweighed by the

burden imposed upon the parties in dealing with superfluous paperwork. Moreover, it should be

anticipated that the Plaint{ls burcaucratic “cortification” sroposal will cause delavs and
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bottlenecks in the discovery process.  Thus, this Court should not require the attorney - . { Deleted: remove
; ‘ Deleted: affidavit :
gertification requirement proposed by Plaintiff in any Confidentiality Order it enters. ) (De,eted.

IV. CONCLUSION

For the foregoing reasons, the Poultry Defendants request that this Court deny Plaintiff’s
| Deleted:

Motion for Entry of Proposed Confidentiality Order. The Poultry Defendants request that this
Court enter a Confidentiality Order incorporating a two-tier system of confidential designation

and eliminating the requirement that all confidentiality designations be formally certified by

? Plaintiff cites to the model protective order used by the United States District Court for the District of
South Carolina as the singular example of a court which apparently recommends similar attorney certification
provisions. Motion, p. 2 (referring the Court to a model order found at www.scd.uscourts.gov/DOCS/confidential
{confidentialityorder.pdf.) The U.S. District Court for the Northern District of Oklahoma has not apparently adopted
a model protective order. However, there are many federal courts in other districts which have adopted model
protective orders which do not require attorneys to certify confidential designations through attorney affidavits. See,
e.g., www.nysd.uscourts.gov/Individual Practices/Rakoft/ris_model_prot_ord.pdf (S.D. N.Y),
www.cand.uscourts.gov/cand/form. nsf778 1 31d30353452a¢188256d4a00581b3 1/5¢428ee7Thi8e03b88256dd3005d94 5
O/SFILE/StipulatedProtectiveOrder-1-03 pdf (N.D. Cal) (also including a two-tiered approach to confidentiality
with an “Attorney’s Eyes Only” category).

4841-1397-5041.1 5



Case 4:05-cv-00329-GKF-PJC Document 641-3 Filed in USDC ND/OK on 05/22/2006

Page 6 of 11

Deleted:

affidavits of counsel. Accordingly, the Poultry Defendants request that this Court enter a

Protective Order in this case in a form

Exhibit 2.

substantially similar to the order attached hereto as

Respectfully submitted:

By:

By:
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/s/ _Robert W. George

Robert W. George, OBA #18562
KUTAK ROCK LLP

The Three Sisters Building

214 W. Dickson Street
Fayetteville, AR 72701-5221
(479) 973-4200 (phone)

(479) 973-0007 (fax)

Stephen L. Jantzen, OBA #16247
Patrick M. Ryan, OBA #7864

Paula M. Buchwald, OBA #20464
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance

Okalahoma City, OK 73102

{ Deleted: _

Thomas C. Green,

Mark D. Hopson

Timothy K. Webster

Jay T. Jorgensen

SIDLEY AUSTINLLP

1501 K Street, N.W.

Washington, DC 20006-1401

ATTORNEYS FOR TYSON FOODS, INC.
TYSON POULTRY, INC.; TYSON CHICKEN,
INC. AND COBB-VANTRESS, INC.

o LDeleted: BROWN & WOOD

/s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, oba #16460

Chris A. Paul, OBA #14416

Nicole M. Longwell, OBA #18771

Philip D. Hixon, OBA #19121
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By:

By:

By:

Martin A. Brown, OBA #18660
JOYCE, PAUL & MCDANIEL, P.C.
1717 South Boulder Ave., Ste. 200
Tulsa, OK 74119
ATTORNEYS FOR PETERSON FARMS, INC.

- /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Theresa Noble Hill, OBA #19119

John H. Tucker, OBA #9110

Colin H. Tucker, OBA #16325

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE

Pob 2110

100 w. 5" Street, Suite 400

Tulsa, OK 74121-1100

ATTORNEYS FOR CARGILL, INC. and
CARGILL TURKEY PRODUCTION, LLC

/s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. Thomas Lay, OBA #5297

KERR, IRVINE, RHODES & ABLES

201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.

/s/ Randall E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Randall E. Rose, OBA #7753

George W. Owens, Esq.

OWENS LAW FirMm, P.C.

234 W. 13" Street

Tulsa, OK 74119

ATTORNEYS FOR GEORGE’S, INC. AND
GEORGE’S FARMS, INC.
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I hereby certify that on this

By:

By:

/s/ John R. Elrod
(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
John R. Elrod, OBA #
Vicki Bronson, OBA #20574
CONNER & WINTERS, L.L.P.
211 W. Dickson Street
Fayetteville, AR 72701
ATTORNEYS FOR SIMMONS FOODS, INC.

/s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Robert P. Redemann, OBA #7454
Lawrence W. Zeringue

David C. Senger, OBA #18830

PERRINE, MCGIVERN, REDEMANN, REID,
Barry & Taylor, P.1.L.C.

P.O. Box 1710

Tulsa, OK 74101-1710

ATTORNEYS FOR CAL-MAINE FARMS, INC.
AND CAL-MAINE FOODS, INC.

CERTIFICATE OF SERVICE

day of May, 2006, I electronically transmitted the foregoing

document to the Clerk of the Court using the ECF System for filing and transmittal of a Notice of

Electronic Filing to the following ECF registrants.

Jo Nan Allen

Frederick C. Baker

Tim K. Baker

Douglas I.. Boyd

Vicki Bronson

Paula M. Buchwald

Louis W. Bullock

Lloyd E. Cole, Ir.

Angela D. Cotner

John Breian DesBarres

W. A. Drew Edmondson

Delmare R. Ehrich

John Elrod

William B. Federman

Bruce W. Freeman

Ronnie Jack Freeman

Richard T. Garren

D. Sharon Gentry

Tony M. Graham

James M. Graves

Michael D. Graves

Thomas J. Grever

Jennifer S. Griffin

Carrie Griffith
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John T. Hammons

Jean Burnett

Michael T. Hembree

Theresa Noble Hill

Philip D. Hixon

Mark D. Hopson

Kelly S. Hunter Burch

Stephen L. Jantzen

Mackenzie Hamilton Jessie

Bruce Jones

Jay T. Jorgensen

Krisann C. Kleibacker Lee

Raymond T. Lay

Nicole M. Longwell

Dara D. Mann

Linda C. Martin

A. Scott McDaniel

Robert Park Medearis, Jr.

James Randall Miller

Robert A. Nance

John Stephen Neas

George W. Owens

David Phillip Page

K. Clark Phipps

Marcus N. Ratcliff

Robert P. Redemann

M. David Riggs

Randall E. Rose

Patrick Michael Ryan

Robert E. Sanders

David Charles Senger

William F. Smith

Jennifer F. Sherrill

Colin H. Tucker

John H. Tucker

R. Pope Van Cleef, Ir.

Kenneth E. Wagner

David A. Walls

Elizabeth C. Ward

Sharon K. Weaver

Timothy K. Webster

Gary V. Weeks

Adam Scott Weintraub

Terry W. West

Dale Kenyon Williams, Jr.

E. Stephen Williams

Douglas Allen Wilson

J. Ron Wright

Lawrence W. Zeringue

Bobby Jay Coffman
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and I further certify that a true and correct copy of the above and foregoing will be mailed via

first class U.S. Mail, postage properly paid, on the following who are not registered participants

of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 N. Classen

Oklahoma City, OK 73118
PLAINTIFF

William H. Narwold

MoOTLEY RICE LLC

20 Church Street 17" Floor
Hartford, CT 06103
ATTORNEYS FOR PLAINTIFF

Monte W. Strout

209 W. Keetoowah

Tahlequah, OK 74464

ATTORNEY FOR CLAIRE WELLS,
LOUISE SQUYRES, THIRD-PARTY
DEFENDANTS

Robin Wofford

Rt. 2, Box 370

Watts, OK 74964

PRO SE, THIRD PARTY DEFENDANT

James R. Lamb

D. Jean Lamb

STRAYHORN LANDING

Rt. 1, Box 253

Gore, OK 74435

PRO SE, THIRD PARTY DEFENDANTS

Gordon and Susann Clinton
23605 S. Goodnight Lane
Welling, OK 74471

THIRD PARTY DEFENDANT

Kenneth and Jane Spencer

James C. Geiger

Individually and dba Spencer Ridge Resort
Route 1, Box 222

Kansas, OK 74347

PRO SE, THIRD PARTY DEFENDANTS

Ancil Maggard

c/o Leila Kelly

2615 Stagecoach Dr.
Fayetteville, AR 72703
THIRD PARTY DEFENDANT

C. Craig Heffington

20144 W. Sixshooter Rd.

Cookson, OK 74427

PRO SE, SIXSHOOTER RESORT AND
MARINA, INC., THIRD-PARTY
DEFENDANT

Richard E. Parker

Donna S. Parker

BURNT CABIN MARINA & RESORT, LLC
34996 S. 502 Road

Park Hill, OK 74451

PRO SE, THIRD PARTY DEFENDANT

James D. Morrison

Rural Route #1, Box 278

Colcord, OK 74338

PRO SE, THIRD PARTY DEFENDANT

Jim R. Bagby

Route 2, Box 1711

Westville, OK 74965

PRO SE, THIRD PARTY DEFENDANT

Marjorie A. Garman

5116 Hwy. 10

Tahlequah, OK 74464

THIRD PARTY DEFENDANT

Doris Mares

Dba Cookson Country Store and Cabins
P.O. Box 46

Cookson, OK 74424
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PRO SE, THIRD PARTY DEFENDANT

Eugene Dill

P.O. Box 46

Cookson, OK 74424

PRO SE, THIRD PARTY DEFENDANT

Linda C. Martin

N. Lance Bryan

Doerner, Saunders

320 S. Boston Ave., Ste. 500
Tulsa, OK 74103

THIRD PARTY DEFENDANT

Charles L. Moulton

Arkansas Natural Resources Commission
323 Center St., Ste. 200

Little Rock, AR 72206

/s/ Robert W. George
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Robert W. George
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